In Eastern Associated Coia!I Corjgoration Judge Merlin vacated a with-
drawal order for the alleged violation of 30 C.F.R. 75.400-2. That case
is not factually relevant.

In Burgess Mining Judge Cook refused to sustain a violation based
solely on the hearsay statements of a "truck driver" and a "truck foreman".
Judge Cook noted MSHA could have subpoenaed the persons who made the
statements or "the inspector could have personally checked the brakes."
(Slip op, at 6).

In the cited cases relied on by respondent, the inspector did not
observe the violation nor did he acquire any probative circumstantial
evidence indicating that a violation existed.  In this case, the facts
observed by Inspector Thompson justify his belief that a violation
occurred.  It accordingly follows that the citation was legally issued.

The secondary issue on this case concerns the construction of
30 C.F.R. 77.1710,  The central focus of the case now becomes whether the
coal operator "required" the use of seat belts rather than whether the
dozer operator in fact used the seat belt.  Respondent, in its post trial
brief, urges that the regulation should be constructed as it was in North
American Coal Company, 3 IBMA 93 (1974).

The gist of the cited case is that when the regulation mandates that
seat belts "shall be required" an operator is in compliance if it has a
safety system designated to assure that all reasonable efforts are employed
to insure that miners wear such "required" protective equipment and that
such "requirement" is enforced with due diligence.

The Secretary's post trial brief states that a case factually similar
to North American is now pending on review before the Commission in
Southwestern Illinois Coal Corp., 3 FMSHRC 871 (1981), (Koutras, J).
But, the Secretary correctly observes that the Commission's disposition
of Southwestern Illinois may or may not affect the instant case.  However,
this Judge is obliged to follow the doctrine expressed in North American as
binding precedent. New Jersey Pulverising Company, 2 FMSHRC 1686 (1980).

The Secretary may have anticipated the foregoing ruling because
he states that even by North American standards, no defense has been
established. He argues that respondent has shown little more than a general
safety program.  In short, the Secretary asserts that neither respondent's
safety program nor its enforcement procedures constitute the kind of
thorough and comprehensive program relied on by the Board in North
American.  The Secretary characterizes the program in North American as
one designed to eliminate a particular hazard through constant reminders
to employees,  Respondent, he argues, has no such comparable program
regularly emphasizing to the employees the need to wear seat belts in
certain vehicles (Brief at 6-7).

472e regulation, Cfj_
